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IN THE SUPREME COURT IN THE STATE OF UATH
DAN POWELL; REX T. POWELL and
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Doe, Third Doe, Fourth Doe
and Fifth Doe,
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Case No. 16520

STATEMENT OF THE NATURE OF THE CASE
This is an action to quiet title in certain mining claims
situated in the County of Emery, State of Utah.
DISPOSITION IN THE LOWER COURT
This case was tried to the court, Judge Maurice Harding
sitting as Judge pro tern, on March 20, 1978 through March 24,
1978 and April 26, 1978.

The District Court found the issues in

favor of the respondent-defendant and against the plaintiffsappellants and issued a decree quieting title to the mining claims
in dispute in defendant-respondent.

The court, in its one page

Hr:m<;>randum Decision, failed, however, to set forth the grounds
in which it based its decision.
RELIEF SOUGHT. ON APPEAL

1 ,•

Plaintiffs-appellants
to
have
court's
Judgment
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._.c•r:3ed and ti lle to certain mining claims quieted in them.
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STATEMENT OF THE FACTS
This case involves conflicting locations of unpatented lode
mining claims on public lands west of Green River in Emery
Utah.

Coun~

The mining claims in which defendant-respondent claims

an interest will be collectively referred to as Atlas Claims and
the mining claims held by plaintiffs-appellants will be collective.
referred to as Powell Claims.

As

will

be shown hereafter, all

Atlas Claims involved in this action were located prior to the
location of the Powell Claims.

Plaintiffs-appellants, however,

intend to show that at the time Powell Claims were located, the
area in question was subject to relocation as a result of
defendant-respondent's failure to comply with the requirements
of the law in acquiring and preserving the interest now claimed
by

it

in the Atlas Claims.
A brief history of defendant-respondent's acquisition

interest in the Atlas Claims will now be set forth.

of~

The Atlas

Claims in which plaintiffs-appellants subsequently acquired an
interest can, for the sake of convenience, be grouped into four
major divisions:
1.

The Gramlich claims, 42 in number, which take their
name from their original locators, J. W. Gramlich a~
Gramlich Minerals, Inc.

2.

The Wareham claims, 54 in number, named after their
original locator, Ray Wareham.

3.

The Hihope claims, nine in number, located by Roger C.
Head and others in the name of Four Corners Oil and
·Minerals Company. As will be subsequently shown these
nine Hihope claims were invalid when originally locate·
because of the existen~e of prior existing valid cla~
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4.

The Tahawas
claim~,four in number, and located under
the direction of Orville W. Brammier in the name of
Petro-Nuclear, Ltd.

A more exact breakdown of each of these groups of claims is
as

follows:

GROUP OF CLAIM

NUMBER OF CLAIMS

DATE OF LOCATION

SOURCE

22

August 1945

Defendants Exhibit
#56

5

April & May 1950

Defendants Exhibit
#56

10

March 1951

Defendants Exhibit
#31
#32

5

May 1953

Defendants Exhibit
#55

32

May 1954

Defendants Exhibit
#53

5

July 1954

Defendants Exhibit
#53

3

October 1954

Defendants Exhibit
#53

14

December 1954

Defendants Exhibit
#53

HIHOPE CLAIMS

9

February 1961

Defendants Exhibit
#69

TAHAWAS

4

March 1969

Defendants Exhibit
#68

GRAMLICH

WAREHAM

CLAIMS

In November of 1967, Petro-Nuclear Ltd., a Colorado corporation,
through a series of mesne conveyances, received by warranty conveyance

all of the interest of the original locators above mentioned in all
of the Atlas Claims.

Then, in November of 1972, Petro-Nuclear

Ltd. conveyed to Silver Bell Industries, Inc., another Colorado
corpuration, all the interest

it had previously acquired in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the Atlas Claims.

(Defendant's Answers to Plaintiffs First

Set of Written Interrogatories, Answer to Interrogatory 3.)
On February 12, 1973, Silver Bell Industries, Inc., granted to
Continental Oil Company, a Delaware corporation, a two year
(Defendant's Exhibit #57.)

mining lease in the Atlas Claims.

Continental Oil Company worked the claims for a period of two
years and released its interest in said lease to Silver Bells
Industries, Inc., in January of 1975.
The

defendant~respondant,

(Defendant's Exhibit #91.)

Atlas Corporation, acquired its

purported interest in the Atlas Claims in March of 1975 when
Silver Bell Industries, Inc., conveyed to Atlas Corporation
all of its interest in the Atlas Claims.

(Defendant's Answers

to Plaintiffs' First Set of Written Interrogatories, Answer to
Interrogatory number 3.)
A brief history of plaintiffs-appellants acquisition of
their interest

in the Powell Claims will now be set forth.

Plaintiffs, or in the case of plaintiff Holt, plaintiff's spouse,
were the original locators of all the Powell Claims which were
located as follows:
NUMBER OF CLAIMS

DATE OF LOCATION

SOURCE
----

6

September 1968

Plaintiffs' Exhibit:

45

January through May 1974

Plaintiffs' Exhibi:

13

January, June

Plaintiffs' Exhibit·

1

September 1975

Plaintiffs' Exhibit·

14

April

Plaintiffs' Exhibit·

&

&

July 1975

June 1977
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The conflict between the Powell Claims and the Atlas Claims
can be demonstrated on plaintiffs' Exhibit 1 with the Atlas
Claims being shown in orange and with dashed lines,

(transcript

of March 20, 1978, pages 31 & 85), and on plaintiffs' Exhibit 3
with the Powell Claims being shown with a solid line and the Atlas
Claims being shown with dashed lines,
pages 38

&

(transcript of March 20, 1978,

39).

Plaintiffs-appellants believe that the testimony developed
at trial supports their position that the area in which plaintiffs
located the Powell Claims was open to relocation at the time the
claims were located by reason of defendant-respondent's failure to
properly acquire and or maintain and preserve its purported
interest in the Atlas Claims.
ARGUMENT
I.
S0!1E OF THE GRAMLICH CLAIMS, WHICH ARE PART OF THE
ATLAS CLAIMS, ARE INVALID BECAUSE THE AREA NOW CLAIMED BY DEFENDANTRESPONDENT, ATLAS, TO BE HELD BY THESE CLAIMS DOES NOT CONFORM
WITH THE DESCRIPTIONS OF THESE CLAIMS IN THE ORIGINAL NOTICES OF
LOCATION AND IN THE AMENDED NOTICES OF LOCATION PREPARED BY OTHO
MURPHY IN 1951, NOR IS THE AREA NOW CLAIMED TO BE COVERED BY SOME
OF THESE GRAMLICH CLAIMS THE SAME AREA THAT WAS COVERED BY SAID
CLAIMS WHEN ORIGINALLY LOCATED IN THE FIELD BY OTHO MURPHY IN 1951,
BUT RATHER THAT THESE CLAIMS NOW LOCATED ON THE GROUND BY DEFENDANT-RESPONDENT ARE APPROXIMATELY 17 DEGREES EAST OF NORTH AS
COMPARED WITH THE ORIGINAL AND AMENDED DESCRIPTIONS OF 1951 AND
THAT THESE "SHIFTING" OR "WALKING" CLAIMS SHOULD BE MADE TO
CONFORM ON THE GROUND WITH THEIR ORIGINAL DESCRIPTIONS AND
LOCATIONS.
The number and date of location of the Gramlich Claims have
been set forth earlier in this brief in the statement of facts.
These claims are generally situated on the west side of a large
area claimed by defendant-respondent, Atlas, and run from the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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south side of the area to the north side.

Twenty-two of these

claims were located in 19 4 5 and five claims were located in l95u.
The NOtices of Location of these claims were amended on March

~

1951 and the surveying and preparation of the Amended Notices of
Location was done by J. W. Gramlich, the original one
Otho Murphy, surveyor.

(Defendant's Exhibits 31

&

locator~

32 and the

transcript of March 21, 1978 pages 4-6, 8-10, 12-13.)

In 1951

Gramlich and Murphy located an additional ten claims and in 1951
an additional five claims were located, all of which are part oi
the Gramlich Group.

In December of 1954 Mr. Melvin Carlson, M

employee of Silver Bells Mines, Inc., amended the 1953 Gramlicl
group in the narnco of Four Corners Uranium Corporation.

(Transcr::

of March 21, 1978 pages 126-129; defendant's Exhibit 55.)
A comparison of the descriptions of the Gramlich Claims
contained in the original Notices of Location with those descrip·
tions containedin the amended Notices of Location prepared by
Gramlich and Murphy in 1951 show a substantial variance in the
two Notices.

Otho Murphy testified that when he made the survey

of the Gramlich Claims in 1951, that Gramlich was with him and
pointed out to him where the claims were and their general
location.

Murphy also testified that he used recognized surv~~

instrwnents in use at that time, a transit and a stadia rod; tha:
he ~ad the original Notices of Location with him while performi~
the survey; and that based on these i terns he made out the amendei
Notices.

(Transcript of March 21, 1978 pages 10-12).

Murphy

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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further testified that, in making this survey and in locating the
claims on the ground, he made the side lines perpendicular and at
90 degrees to the end lines.
14.)

(Transcript of March 21, 1978 page

Murphy also stated that to orient his transit and establish

the horizontal line while making the survey, he used as his base
line

a rock corner monument located just north from the northeast

corner of the Wedding Bell claim, one of the original Gramlich
Claims located in 1945, which he identified as a survey corner.
(Transcript of March 21, 1978 pages 15-17.)
These

A~ended

Notices of Location prepared by Gramlich and

Murphy in 1951 and surveyed on the ground by them establish the
actual locations of these claims.

Mr. Murphy was a surveyor; he

had surveying instruments common to the time; he made computations
tying them into a section corner; and he gave considerable detail
on finding the corners of the original claims and tying them into
his survey.

Mr. Murphy, in his testimony, was very definate in

his description of the work that he did and the accuracy of the
survey.

He stated, "and we made the Amended Location Notices,

posted them, fixed the corners where they were gone, re-established
corners.

and I ran the survey over the claims

the information on the survey.
survey was accurate.

and I gave Walt

He emphasised that his

(Transcript of March 21, 1978 page 5.)

The Gramlich Claims as surveyed by Otho Murphy in 1951 were
not in the same position and location as they are shown in a recent
survey by Charles Howard Skipper, Sr., and the survey crew that
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Page 8
worked under his supervision.

The difference is that the Skipper

survey swings this group of claims approximately 17 degrees §ast
of north compared with the descriptions and the survey made by
Otho Murphy which places the claims running due north and south
and east and west.
Exhibit 8 7.

This discrepancy is indicated on plaintiffs'

That Murphy located the claims as they are shown on

this exhibit with the vertical boundaries running true north and

south and the horizontal lines running true east and west, and no:
magnetic north and south is shown on defendant's Exhibit 31, whicr.
contains the Amended Notices prepared by Gramlich and Murphy on
these claims.
Exhibit 31, Mr

In each of these Notices contained in defendant's
i·1,lrphy states that as he surveyed each claim

beginning at the initial point of discovery his instruments weu
set "with magnetic variation at 15° 12' east and thence in a true
direction therefrom."
Mr. Murphy confirmed this procedure of setting his instrumen:
to conform with true north rather than magnetic north when he
testified at trial that he "run true and tied in with that
off in here somewhere."

cor~:

(Transcript of March 21, 1978 page 24 ~

The Skipper Survey does not claim to tie into any corners ru
monuments that were established on the ground at the time the
claims were originally located.

Mr. Gramlich, the original

locator of the claims, was with Murphy when he made his survey
and made out the Amended Notices of Location and pointed out
the claims to Murphy.

Between the 19 51 Murphy Survey and the 19'.

Skipper Survey someone has apparently moved the original Gramli~
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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claims to the northeast where they are now shown under the Skipper
Survey.

Plaintiffs-appellants submit that because these original

Gramlich claims were not on the ore trend and the ore channelling
that was subsequently discovered after their original location,
that these claims were "moved" or "shifted" approximately 17
degrees east of north to place them on this ore channelling.
There were no second Amended Notices of Location

on these

Gramlich glaims except on the August and August 1 and 2 Claims
and the Peggy claims which were later amended by Four Corners and
turned 17 degrees east of north as shown on plaintiffs' Exhibit
87.

The locations of the balance of the Gramlich claims are

controlled by the descriptions contained in the amended Notices
prepared by Murphy in 1951.

Plaintiffs' Exhibit 87 points out

the discrepancy between the Murphy Survey of 1951 and the Skipper Surve:
of 1977-1978.

Defendant-respondent, Atlas Minerals, cannot

now come back and attempt to change the description and original
location of these claims without amending their Notices of
Location and there is no basis for the position of these claims
as set forth in the Skipper Survey.

The actual location of these

claims on the ground should, therefore, be made to conform with
the location contained in the original and amended Notices of
Location and with the original location of the claims on the
grou.nJ.
II.
TilE EXISTENCE OF PRIOR VALID CLAIMS IN THE AREA IN WHICH
TIIS NINE HIHOPE CLAIMS IN DISPUTE IN THIS CASE WERE LOCATED IN
FEBRUARY OF 1961 RENDERS THE LOCATION OF THESE CLAIMS VOID
1\ND TilE CLAIMS INVALID.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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As long as the rights of an original appropriator of
mining property are extant, any attempted subsequent location
of mining claims on the property is wholly void.
Meagher, 104

u.s.

279, 226

Ed.

735.

Belk vs

A succeeding default

by the original appropriator, whether by abandonment or forfeitu:
cannot restore the void location.

Jones vs Wild Goose Mining

and Trading Company, 9 Cir., 1910, 177 F. 95.

Application of

the above principles of law to the facts of the present case ra
in the conclusion that if valid claims existed in the same area
in which the Hihope claims were located in February of 1961, the·
the Hihopc c:aims are wholly void.

Subsequent default by the he.

of the prior existing claims would not restore the Hihope void
locations.

If the Hihope claims are void, then plaintiffs' cla:·

located in the same area as the Hihope claims are valid.

This

principle, defendant-respondent does not dispute.
On March 23, 1978, Mr. Ralph Roger Fluckey, a resident of
Green River, Utah, testified that he located on the ground,

fi~

Notices of Location and later filed Amended Notices of Locatioo
on the land described as Desert Rat # 2 and Desert Rat # 3.
script of March 23, 1978 pages 88 and 89.)

(Tro·

Mr. Fluckey furthN

testified that he located the Desert Rat claims in reference

tt

the Sand Valley claims, that the land on which these claims wer
located was determined to be open land pursuant to a survey,
that he staked the claims, that he erected discovery and

corn~

monuments on the claims, and that. he recorded Notices of Local
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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(Transcript of March 23, 1978 pages 90-93.)

All of this evidence

presented by Mr. Fluckey at trial supports the position that the
Desert Rat claims #2 and #3 were valid when initially located.
Defendant-respondent contends that the Desert Rat #3 claim
was invalid because the discovery monument of the Desert Rat #3
is located on the Desert Moon #l claim.

Defendant-respondent

failed, however, to show that the discovery monument for this
Desert Rat claim was not an open public land.

There is no

testimony by any of the witnesses that the discovery monument of
Desert Rat #3 was found on Desert Moon #1.

The only evidence

offered by defendant-respondent on this point is defendant's
Exhibit #99, which is a reduction and tracing of a map prepared
by defendant-respondent and its witness, Mr. Charles Howard
Skipper, Sr., showing the location of the Desert Rat and Sand
Valley claims.

(Transcript of April 26 pages 84-85.)

This

overlay is on such a small scale that it would be extremely difficult
to show conclusively that the discovery monument of Desert Rat
#3 is in fact located on the Desert Moon #l claim.
hand,

On the other

there is sufficient testimony by Mr. Fluckey, the original

locator of these two claims, to show that the discovery monument
of the Desert Rat #3 claim is located on open ground.
There is also sufficient evidence in the record from which
d

determination can be made that the Desert Rat #2 ~aim was valid

when initially located.
when the Desert Rat #2

Mr. Fluckey testified that he was present
claim was surveyed, that he personally

lciid Sponsored
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offor Location
theof Museum
description
given
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S.J. Quinney LawNotice
Library. Funding
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by the Institute
and Library Services
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to him by the surveyor, and that the claim was tied into a secti·
corner to the southwest.
95-96.)

(Transcript of March 23, 1978 pages

This Amended Notice of Location of the Desert Rat #2

claim was subsequently recorded and was introduced into evidence
at trial as plaintiffs' Exhibit #82.
pages 96, 97.)

(Transcript of March 23,:

Mr. Fluckey further testified that in the fallc

1977 he accompanied Dan Powell to the area where the Desert Rat
#2 claim was located and found two of the original corners of
this claim still in place at that time.

(Transcript of March 2:

1978 pages 100, 101.)
Certainly the foregoing discussion of evidence presentedat
trial regarding the Desert Rat #2 and # 3 claims presents suffic:'
evidence

~~om

which to determine that these claims were validt

the time they were initially located.
Because the Hihope claims were located on February 2, 1961,
the assessment year e'1d in':J September l, 1960 is critical to the
validity of these nine claims.

Plaintiffs-appellants believe

that the evidence shows that during this critical assessment
year sufficient work was performed on the claims to satisfy t~
annual assessment work requirement.
30 U.S.C.A. Section 28 states:
On each claim located after the lOth day of May, 1872,
and until a patent has been issued therefore, not less
than $100.00 worth of labor shall be performed or
improvements made during each year . . . . The work
required to be done annually on all unpatented mineral
claims.
.shall commence at 12:00 meridian on the
first day of September succeeding the date of location
of such claim.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Mr. Roger Fluckey, locator of the Desert Rat claims 12 and
#3, testified that during the assessment year ending September
l, 1960, drilling was done on both of the Desert Rat ~laims in
dispute.

(Transcript of March 23, 1978 pages 98-100.)

An

Affidavit of Labor and Improvement performed on the Desert Rat
claims was also signed and recorded by Mr. Fluckey for the
assessment year in question.
100.)

(Transcript of March 23, 1978 page

Mr. Fluckey further testified that to his recollection

the holes drilled on each of the claims were somewhere between
80-150 feet in depth, (transcript of March 23, 1978 page lll), and
that the average cost of drilling was $.85 to $1.25 per foot,
(transcript of March 23, 1978 page 99).
Assuming only the median of these figures given by Mr. Fluckey
regarding both the depth of the holes and the price per foot,
over $120.00 of assessment work (115 feet x $1.05) would have been
performed on each of the Desert Rat Claims during the assessment
year preceeding the location of the Hihope claims.

Surely,

defendant has not offered "clear and convincing proof" Hammer
vs Garfield M & M Company, supra, that the assessment work in
question was not "reasonably worth the sum of $100.00" McCullouch
vs Murphy, supra, nor has any evidence been offered that the
assessment work in question was performed in anything other than
in gpod faith and with full intention of maintaining and developing
the claims.

For these reasons plaintiffs-appellants believe that

the locator of the Hihope claims was not justified in locating
these claims in 1961 and that, therefore, such locations are void
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Turning now to the Sand Valley claims, Mr. Fluckey

testif~

that he knew where the Sand Valley claims were located and that
he was familiar with the boundary lines of these claims.
script of March 23, 1978 page 90.)

(Tran-

In fact, it was while Mr.

Fluckey was surveying the Sand Valley claims that he discovered
that the land described as the Desert Rat claims was in an open
area.

(Transcript of March 23, 1978 page 90.)

Mr. Fluckey's

testimony as to the existence and location of the Sand Valley
claims is clearly sufficient for the court to conclude that thes:
claims did exist and that they were located originally as shoe
on plaintiffs' Exhibits #86 and #88, original and amended

Noti~

of Location fer the Sand Valley and Sand Valley l-6 claims.
(Transcript of March 23, 1978 pages 120-121 and transcript of
March 24, 1978 page 2.)
The best evidence of the marking of a location is the
testimony of a witness who saw the monuments placed, or saw ther
standing after being placed.

Dagget vs Yieka Mining and Milli~

Company, 149 Cal. 357, 86 P. 968 (1906.)

The actual existence

and location of the Sand Valley claims is supported by the
testimony of Arthur Duane Wise (transcript of March 23, 1978
rages 112-122), wherein he stated that he and his crew members
on recent occasion, were able to find in tne field a number of
the~e Sand Valley discovery monuments.

By locating in the field

a number of Sand Valley discovery monuments the location of the
balance of the Sand Valley claims can be determined by referri~
to the original and amended Notices of Location introduced at~
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Wise and his survey crew did.

(Transcript of April 26, 1978 page

91-92.)
Surely, the record contains sufficient evidence from which
to determine that the Sand Valley claims were valid at the time of
their initial location.

Once again, however, it is necessary to

examine the work performed on the Sand Valley claims in the
assessment year ending September 1, 1960 in order to determine
whether or not the area was open for location at the time the
Hihope claims were located in February of 1961.
Mr. Warren Thurston, an employee of Welch Mining Company,
lessee of the Sand Valley claims during this critical assessment
year, testified that he personally did some drilling on the claims
themselves during this assessment year.
1978 pages 96, 99, 102.)

(Transcript of April 26,

A proof of labor was recorded which

supports the testimony of Mr. Thurston regarding the assessment
work performed and which was introduced into evidence as plaintiffs'
Exhibit #89.

(Transcript of March 24, 1978 pages 2, 3.)

Plaintiffs-appellants believe that there is adequate evidence
in the record to show that sufficient assessment work was done
on the 3and Valley claims during the assessment year ending
September 1, 1960.
The foregoing discussion of evidence and testimony presented
at trial in this case discloses the invalidity of the Hihope
claims located in February of 1961.

The evidence is more than
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sufficient to show that when these Hihope olaims were located,
prior valid claims, the Desert Rats and the Sand Valleys, were
in existence in the same area in which the attempted location
of the Hihope claims was made.

Because the location of the

Hihope claims was void and the claims, therefore, invalid, the
area was open to location at the time plaintiffs-appellants
claims, Coincide l-8, Yellow Sands 6-13, Alpha P.Q.R. & U.,
Bride 3, Bridge Fraction and portions of Premium l and 2, were
subsequently located.

(Plaintiffs' Exhibit #101.)

III. WORK DONE UPON ONE OF THE NUMBER OF ADJOINING CLAIMS
HELD IN COMMON DOES NOT SATISFY THE ANNUAL ASSESSMENT \WRK
REQUIREMENT UNDER 30 U.S.C.A. SECTION 28 WHERE IT IS NOT
CLEARLY SHOVlN THAT SUCH WORK, PRIOR TO ITS PERFORMANCE,
WAS INTENDED AS THE ANNUAL ASSESSMENT WORK UPON ALL THE
CLAIMS U'TDEh \ .;CNERAL PLAN TO DEVELOP THE ENTIRE AREA THROUGH
AN EXTENSION OF THE WORK IN QUESTION AND THAT SUCH WORK DOES,
IN FACT, FACILITATE THE EXTRACTION OF MINERALS FROM EACH OF
THE CLAIMS.
30 U.S.C.A. Section 28 states that:
On each claim locateJ after the lOth day of May, 1872,
and until a patent has been issued therefore, not less
than $100.00 worth of labor shall be performed or
improvements made during each year . . . and upon a failure
to comply with these conditions, the claim o~ mine
upon which such failure occurred shall be opened to
relocation in the same manner as if no location of the
same had ever been made.
The purpose of required annual assessment work on a claim
(30 U.S.C.A. Section 28), is to "assure that the holder of the
mining claim shall give substantial evidence of his good faith,
and to discourage the holding of mining claims without

deve~~

ment or intention to develop to the exclusion of others who
might improve such ground if opportunity was afforded."
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vs Harrington, Utah 1884, 4 Sup. Ct. 428, ll U.S. 350, 28 Ed.
452.

30 U.S.C.A. Section 28, therefore, imposes a good faith

requirement upon the holder of a mining claim that he exert at
least a reasonable effort to develop that part of the nation's
natural resources over which he has control and of which he is
in possession.

It certainly was not the intent of Congress in

passing the act to permit a person to hoard up large amounts of
mineral-laden land, hold such land out of competition for any
possible unearned increment, and then exploit the natural resource
inherent to the land at his leisure.

It can also be argued that

the holder of a mineral claim who, in the age of the deflated
dollar, attempts to retain control over his claims by performing
the near century old statutory minumum amount of work of $100.00
on each of his claims, has not acted in good faith and in accordance
with the purpose of the statute.

Especially during an energy

shortage period like we have today should the development of the
nation's natural resources be encouraged wherever possible.
In the case at hand, the defendant-respondent is attempting
to maintain control over mining claims it has held for years
without developing to the exclusion of plaintiffs-appellants and
others who ''might improve such ground if opportunity was afforded."
Plaintiffs-a?pellants, therefore, urge the court to carefully
consider the purpose of the law in reaching its decision in
this case.
JO U.S.C.A. Section 28, after
o1

~andating

the performance

at least $100.00 worth of annual work or improvements upon
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each mining claim,continues to state that "where such claims are
held in common, such expenditure may be made upon any one claim.
For assessment work performed off a group of claims to apply
towards the satisfaction of the annual assessment work requirement for each of the claims, the claims must be contiguous,
have a common ownership or an interest in responsibility to do
the assessment work, and the work done must tend to benefit each
of the claims.

Chambers vs Harrington, supra.

Soon after the enactment of 30 U.S.C.A. Section 28, the
United States Supreme Court delineated the extent to which work
and improvcrncPts extraterritorial to a given claim might legally
pertain to it.

In Jackson vs Roby, 109 U.S.

440

(1883), the

senior locator contended that he had held the location in question
by work and improvements in that he had constructed a flume from
adjoining locations which were presently being mined to the
area in question and deposited waste upon it.

The court,

speaking through Mr. Justice Field, rejected the assertion
stating:
The contention of the plaintiff was made upon a singular
misapprehension of the meaning of the act of Congress
where the work or expenditure on one of several claims
held in common is allowed, in place of the required
expenditure on the claims separately.
In such case
the work or expenditure must be for the purpose of
developing all of the claims.
It does not mean that
all the expenditure upon one claim which has no reference
to the others will answer.
It often happens that for the development of a mine
upon which several claims have been located, expenditures
are required exceeding the value of a single claim,
and yet without such expenditures the claim could not
be successfully worked.
In such cases it has always
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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been the practice for the owners of different locations
to combine and to work them as one general claim; and
expenditures which may be necessary for the development
of all of the claims may then be made on one of them.
The law does not apply to cases where several claims
are held in common, and all the expenditures made are
for the development of one of them without reference
to the development of the others.
In other words, the
law permits a general system to be adopted for adjoining
claims held in common, and in such case the expenditures
required may be made, or the labor be performed upon
uny one of them.
The court then went on to say that in this case no work had
been done for the general improvement of all the claims, and
ruled in favor of the subsequent locator.
In the case of Chambers vs Harrington, supra, decided the
year following the Jackson vs Roby decision, the court stated
that the assessment work done upon one of the number of adjoining
claims held in common to the amount required to be done upon all
of them for the year "is sufficient to hold all of them if it is
clearly shown that it was intended as the annual assessment work
upon all the claims and it was of such a character that it
would inure to their benefit and would facilitate the extraction
of minerals from each of the claims."

(Emphasis added.)

Although the general rule is that the burden of proof
concerning performance of assessment work is upon the party
rontending that the required work was not done, Hammer vs
Gurfield Mining and Milling Company, 130 U.S. 291 1889, in
0ro~p

assessment work situations, this general principle is

subject to an important qualification.

The burden of proof in

the first instunce is still upon the party asserting a forfeiture,
l•ut

he makes out a [Jrima facia case by showing that no work was
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performed within the boundaries of the claim in question.
burden then shifts to the prior locator to prove that he

The
perfo~

the work for the claim outside of its boundaries and that the
work, in fact, tends to benefit that claim.
against a relocator, a

That is, even as

prior locator has the burden of proving

that his work has the required relationship toward development
of the location.

The rule was stated in Hall vs Kearney, 18

Colorado 505, 33 P. 373 (1893):
Although the burden of proving a forfeiture is always
upon the party relying upon the same, in this case the
burden was discharged, prima facia, by showing that
no work during the year 1884 had been done upon either
the Randolph cr Roscoe lodes, or within the surface
boundaries ot either of these claims.
If labor was,
in fact, performed upon adjacent property that might
be considered as development work for these claims,
as contended, it evolved upon Kearney and Nolan and
not upon Hall, to show affirmatively such facts.
The rationale for the shift of the burden of proof has
been explained as follows:
It is not a legal presumption that all labor done outside
a claim by the owner is performed as represent~tion work.
If so performed, and it was intended as required annual
labor, the fact must be pecularily within the knowledge
of the claimant; and one charging a forfeiture can
hardly be expected to be informed as to all work which
may have been performed off the claim, or to the intention
or purpose thereof.
Sherlock vs Leaghton, 9 Wyoming
297 I 63 P. 580 (1901).
The imposition of the burden on the senior locator is
justified.

He is the one who is aware of the relationship,

if any, between the work and the location for which it is
claimed.

He should be required to come forth with his informaU
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It is his duty to present a factual case demonstrating that
the outside work or improvements tend to facilitate the
extraction of such minerals as the location may contain.
The most authoritative Utah case of recent issue, and one
widely cited by other jurisdictions, is New Mercur Mining company
vs South Mercur Mining Company, 102 Utah 131, 128 P.2d 269, certdenied, 63 Sup. Ct. 1162, 319 U.S. 753, 87 Ed. 1707, (1942).

In

this case, New Mercur brought action against South Mercur to
quiet title in 12 mining claims allegedly owned by New Mercur.
South Mercur denied such ownership and alleged ownership in
itself, claiming a forfeiture by New Mercur and a subsequent
relocation by South Mercur:

the alleged forfeiture claimed to

have resulted from New Mercur's failure to perform the annual
assessment work required under 30 U.S.C.A. Section 28.

New

Mercur relied upon some assessment work performed by its lessee,
the Snyder Mines, Inc., to satisfy the annual assessment work
requirement.

Snyder Mines had entered into an agreement with

New Mercur to lease, with option to purchase the 12 mining claims
in dispute and convenanted to perform the annual assessment work
for each claim either upon the claims themselves or in an
"electric

tunnel" which was then being driven on adjoining

property also leased by Snyder Mines from the owner.

The tunnel

w~s ~xtended towards the disputed claims and a general "long

ri.tnge program" had been formulated to develop the entire area
through the tunnel.

It was the intent of both New Mercur and
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Snyder Mines, prior to the actual performance of work in the
tunnel, that such work be applied as assessment work on the
disputed claims.
The court, citing Chambers vs Harrington, placed the burden
of proof

"upon the one claiming that such work fulfilled the

requirement of the law and that the work was done for the development of all the claims and was so intended."

(Emphasis added).

In holding that New Mercur had satisfied this burden, the court
noted that "there appears nothing but uncontradicted testimony
both that the work was practical, tending to develop the claims,
The court ruled

and that it was done in good faith.
that the

gene~

•l plan and intent behind the work was

controlli~

and that the "true test to be applied is, does the work benefit
or tend to benefit the claim and was it done for the purpose
of developing the claim?"

(Emphasis added.)

In Pinkerton vs Moore, 66 N.M.

ll, 340 P.2d. 844

( 19 59) '

the court held that reconnaissance work did not constitute valid
assessment work stating that "where assessment work is not done
within the boundaries of a mining claim, burden is on the

claim~:

not only to show that work done was intended as assessment work
on the claim, but also that it was of such a character that it
would inure to the benefit of the claim."

(Emphasis added.)

Parker vs Belle Fouche Bentonite Products Company, 64
Wyoming 269, 189 P. 2d 882,

( 1948), involved a fact situation

remarkably similar to that of the present case.

Plaintiff
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brought action to quiet title in himself to certain Bentonite
mining claims, alleging that the disputed claims had become
subject to relocation because of defendant's failure to perform
the required assessment work upon each of the claims.

Defendant

contended that work done on other Bentonite claims located within
the same group satisfied the annual assessment work requirement.
Plaintiffs introduced experts who testified that because of the
difficulty in finding continuity in bentonite deposits and because
bentonite lies in small beds, the assessment work in question did
not tend to develop the disputed claims.
The Supreme Court of Wyoming applied the rule that in the case
of group work done within the limits of the group of mining claims
in furtherance of a common system of development, the work performed
or the improvements made must manifestly tend to show the development of all the claims and burden is on the owner to show that
the work done or improvement made does, in fact, tend to the
development of the property as a whole, and that such work is a
part of the general scheme of improvement.
The court, in holding that defendants had failed to satisfy
their burden of proof, stated that because bentonite is "found in
comparatively small beds and not in veins in place in the country
rock as is frequently the case in deposits of gold ore", development work accomplished within the limits of a group of bentonite
minlng claims "by sinking test pits to determine the depth,
character, and extent of the bentonite beds.

did not tend to

develop the property as a whole and could not be applied to the
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Each of the above-cited cases, the majority of which have
been Utah cases, establishes common elements that must be affirmatively proved in order for assessment work done upon one of a
number of adjoining claims to be sufficient to hold all the claims
the burden is on the owner to clearly show that the work in quesbc
prior to its performance, was intended, under a general plan or
scheme, as the assessment work upon each claim and that the work
manifestly tended to benefit each of the claims.
An examination of the dates on which plaintiffs in this case
located their claims as set forth earlier in this brief in the
statement of facts will reveal that the critical assessment
years in this case for the plaintiffs-appellants are the years
ending September 1, 1968, 1973, 1974, 1975, and 1976.

After

examining the evidence produced at trial, plaintiffs-appellants
admit that sufficient assessment work was performed on the
claims by defendant-respondent in the assessment years ending
September 1, 1968 and September 1, 1976 and are willing to concede
those claims, 20 in number, which were located during the years
immediately following the aforementioned assessment years provid~
these 20 claims are otherwise valid.

Plaintiffs-appellants appea;

from the lower court's ruling on this part of their brief only
as to.those claims in which the assessment years ending

Septemb~

1, 1973, 1974, 1975 were at issue.
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To determine whether or not sufficient assessment work was
performed in each of· the critical assessmeni years in this case,
it is first necessary to make an initial determination of the
parties responsible for doing the assessment work in each of these
years.

As set forth in the statement of facts, Petro Nuclear Ltd.

conveyed, in November of 1972, all of its interests in the Atlas
Claims to Silver Bell Industries, Inc.

On February 12, 1973

Silver Bell Industries, Inc., leased the Atlas Claims to Continental

Oil Co., who subsequently terminated its rights under

said lease in January of 1975.

Then, in March of 1975, Silver

Bell Industries, Inc., conveyed all of its interest in the Atlas
Claims to d2fendant-respondent Atlas Corporation.

The parties

responsible for satisfying the annual assessment work requirement
on the Atlas Claims in each of the critical assessment years in
this case, therefore, are as follows:
RESPONSIBLE PARTIES

ASSESSMENT YEAR
September l, 1972-September 1, 1973

Petro Nuclear Ltd., Silver
Bell Industries, Inc., and
Continental Oil Company.

September l, 19 7 3-September l, 1974

Continental Oil Company

September l, 1974-September l, 1975

Continental Oil Company and
Atlas Corporation

The evidence presented at trial concerning the assessment
wurk Jane on the Atlas Claims in each of the critical assessment
yc 0 rs in this case will now be discussed.

The record is devoid
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of any evidence of work performed directly on the Atlas Claims
during the entire period from 1969 to 1975.

The only assessment

work defendant-respondent claims to have done during these
critical assessment years and which it now seeks to apply
towards satisfaction of the annual assessment requirement for

u'

claims in dispute in this case is work performed, not on the cla:
themselves, but rather on contiguous claims in the same area.
Beginning with the assessment year ending September 1, 197;,
there is no evidence in the record of any w<rk being performed
on the Atlas Claims in dispute by either Petro Nuclear Ltd. or
Silver Bell Industries, Inc.
defendant-~es~o~dent

The only evidence presented by

at trial of assessment work performed in

this assessment year was the testimony of employees of the
lessee of the Atlas Claims during this particular year, Continental Oil Company.

As to the amount and character of the work

performed in this assessment year, Mr. Raymond Sinkbell, drillim
superintendent for Continental Oil Minerals Department, tes tifie:
that in February and March of 1973 Continental Oil Company
drilled approximately 20 holes in the area of the Atlas Claims.
(Transcript of March 21, 1978 page 145.)

The total feet drill~

during those two months, according to Mr. Sinkbell, was 19,260
and the total cost of the drilling project was $32,609.42.
(Tran.script of March 22, 1978 page 14 and defendant's Exhibit 64·
There is no evidence in the record of any mining being done in
the area of the Atlas Claims during this assessment year.
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As to the relative location of the area in which the

dril~

ling done by Continental Oil Company in this assessment year was
performed to the location of the Atlas Claims in dispute in this
case, Mr. Ray Kozusko, a District Geologist for Continental Oil
Company, was called as a witness by defendant-respondent to
explain defendant's Exhibit #58.

According to Mr. Kozusko's

testimony, the two rows of green dots on the exhibit running in
a southeasterly

direction for approximately two miles, indicate

the February and March 1973 drilling done by Continental Oil
Company.

(Transcript of March 22, 1972 pages 29-32 and defendant's

Exhibit 58.)

Defendant•s Exhibit 59 was explained by Mr. Sinkbell

as a hand sketch made by him of the two rows of holes drilled by
Continental Oil Company in 1973 in the area of the Atlas Claims,
and which defendant-respondent now seeks to apply towards satisfaction of the annual assessment work requirement for the Atlas
Claims in question in this case.
pages 6-8.)

(Transcript of March 22, 1979,

This exhibit shows the holes drilled in February and

March of 1973 to be approximately 1,000 feet in distance from
each other running in a southeasterly direction from the contested
Atlas Claims for a distance of approximately two miles.
The Powell Claims in which plaintiffs-appellants acquired an
interest as a result of defendant-respondent's failure to satisfy
the annual assessment work requirement in the assessment year
ending september 1, 1973 are those Powell Claims located by
[.laintiffs-appellants in January through May of 1974 and are more
~~rticularly known as the Marion 7-10, Gamma 9-ll, Alpha 0, R

~ u,
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A comparison of the location of these claims as found on defendar,.,
Exhibit 58 with the location of the drilling performed by Continental Oil Company in February and Marsh of 1973 as indicated by
the green dots on defendant's Exhibit 58 shows the closest hole
drilled to the disputed claims to be approximately one mile froo
the nearest Powell Claim and two miles from the farthest claim.
The farthest hole drilled is approximately two and a half miles
from the nearest claim and three and a half miles from the farthe'
Powell Claim.

This drilling performed miles in distance from the

Powell Claims is the only evidence produced by

defendant-respon~

of work performed in the area during the assessment year ending
September 1, l07J.

No work of any kind was done during this

year on any oi the disputed Atlas Claims.

No mining of any

ki~

was performed during this year in the area on or off these
disputed claims.

Continental Oil Company's drilling of 20 holes

far removed from the Powell Claims is what defendant-respondent
now seeks to apply towards satisfaction of the annual

assessrne~

work requirement during this assessment year.
For the assessment year ending September 1, 1974, the only
indication in the record of any assessment work performed on or
off the Atlas Claims is evidence presented at trial of work

pe~

formed by the lessee of said propertj', Continental Oil Company.
Mr.

~aymond

Sinkbell again testified for defendant-respondent

regarding the assessment work performed by continental Oil cornpa:.
during this year and stated that in October and November of 197]
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approximately $890.00 worth of doser work and $33,333.00 worth of
drilling was done in the area of the Atlas Claims.

(Transcript

of March 22, 1978, pages 16, 17 and defendant's Exhibits 65 and 66.)
This is the only evidence presented of any work performed in the
area of the Atlas Claims during the assessment year ending
September l, 1974.
None of the doser work or drilling done by Continental Oil
Company in this year was performed on the disputed Atlas Claims.
For a comparison of the area in which the work was performed
with the area in which the Powell Claims bringing this assessment
year into issue

were located, defendant's Exhibit #58 as explained

by Mr. Ray Kozusko must again be examined.

According to Mr.

Kozusko, the red dots found on defendant's Exhibit 58 indicate
the holes drilled by Continental Oil Company in October and
November of 1973.

(Transcript of March 22, 1972, pages 29-32.)

The Powell Claims, 13 in number, which were located in January,
June and July 1975 and which make the assessment year ending
September l, 1974 critical in this case are set forth in the
statement of facts and are more particularly described as the
Yellow sands A-F, Mac l-4, Bridge 3, 4 and Bridge Fraction.
(Plaintiffs' Exhibits 16-19.)

A comparison of the red dots on

defendant's Exhibit 58 with the Powell Claims located in January,
Jun~ and July of 1975 shows the nearest hole drilled in this

particular assessment year to be over 1,000 feet from the nearest
Powell claim in question and over 3,000 feet from the farthest
Powell cla m.

The hole farthest from the Powell Claims is over
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8,000 feet from the nearest Powell Claim and 10,000 feet from the
farthest Powell Claim.

This is the only work relied upon by

defendant-respondent in satisfaction of the annual assessment
work requirement during the assessment year ending September l, 19:
Continental Oil Company and Atlas Minerals were the only
parties having an interest in the disputed Atlas Claims during
the assessment year ending September l, 1975.

The record is

destitute of any evidence of work performed by Continental Oil
Company during this critical assessment year.

The only evidence

of work performed in the area of the Atlas Claims during this

ye~

is testimony of the employees of defendant-respondent of work
performed by Atlas

Cor~o~ation,

itself.

Mr. James D. Black, data processing manager for Atlas Corporation, testified that during the period from December 1, 1974
through September 1, 1975 approximately 3,295 feet of drilling
was performed by Atlas Corporation in the area of the disputed
Atlas Claims at a cost of $1.75 a foot or a total of $5,756.25.
(Transcript of March 23, 1978 pages 38-40.)

Referring to defend-

ant's Exhibit 71 Mr. Black further testified that the total
drilling consisted of 10 holes, the location of which have been
1\\arked on defendant's Exhibit 71 with a purple rencil by a small
"x".

All of these 10 holes are located within the boundaries of

the mi·ning claims known as the Vanura 4, Vanure 5

and Vanura 8.

(Transcript of March 23, 1978 pages 43, 44 and defendant's
Exhibit 71.)
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The only claim located by plaintiffs in the year immediately
following the assessment year ending September 1, 1975 was Yellow
Sands #13.
1975.

This claim was located on the fourth day of September,

(Transcript of March 20, 1978 pages 142-145 and plaintiffs'

Exhibit 20.)

A comparison of defendant's Exhibit 71 and defendant's

Exhibit 101 shows the location of the drilling testified to by
Mr. Black to be over two miles from the Yellow Sands #13 claim.
Defendant-respondent also produced evidence of some mining
performed in the area of the Atlas Claims during the assessment
year ending September 1, 1975.

Mr. James T. Smith, geologist

and ore buyer for Atlas Corporation, explained defendant's
Exhibit 74 as showing, inter alia, the tons of ore shipped by
Atlas Corporation from various mines in the area of the Atlas
Claims during this assessment year.

It should be noted, however,

that the portal of the mine nearest the Powells' Yellow Sands
#13 claim, Marion Mine or Mine #11, is over 1,500 feet from this
Yellow Sands claim and that the workings of this mine run in a
direction directly opposite this Yellow Sands #13 claim.

(Transcript

of March 23, 1978 page 24 and defendant's Exhibit #74.)
The only indication, therefore, of work performed in the
~rca

of the Atlas Claims during the assessment year ending September

l, 1975 is testimony of drilling performed over two miles from
the.only Powell Claim located in the subsequent year and testimony
of some mining performed approximately 1,500 feet from this Powell
Claim with the workings of said mine running in the opposite
direction
of the claim.
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There is no question but what the law permits work

perform~

on one of a group of contiguous claims to be applied towards
satisfaction of the annual assessment work requirement for all
the claims in the group provided that the party performing the
work can clearly show that the work in question, prior to its
performance, was intended, under a general plan or scheme, as the
assessment work upon each claim and that such work directly
tended to develop or benefit each of the claims.

The evidence

presented by the parties at trial regarding the issue of whether
or not the work performed by defendant-respondent or its predecessors in interest in the area of the Atlas Claims satisfied
the requirements of the law by directly developing or benefitting
each of the contested Atlas Claims will now be considered.
Defendant-respondent introduced as its expert witness on this
subject, Mr. Albert E. Dearth, Vice-President of Atlas

Corporati~,

and President of Atlas Minerals, and as such, an interested party
in this case.

(Transcript of March 23, 1978 page 66.)

While

Mr. Dearth testified, in retrospect, that the work in question
would tend to benefit all of the surrounding claims, he did so
only in general terms and failed to specifically state how
and in what manner claims situated thc··-•sands of feet from the work·
site would be benefitted as a result of drilling or mining perfor•
at the site.

Mr. Dearth failed to give any limitations or guide-

lines regarding the area benefitted by the character of drilling
that was performed in this case.
accepted without restraint,

If his testimony were to be

the area benefitted by the work in
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question would be unlimited and extend over a much greater region
than the area in dispute in this case. Mr. Dearth's failure to place
any limitations on the area benefitted by the work in question
creates the possibility of the absurd conclusion that drilling in one
small area would benefit the entire area for miles in each direction.
I

Neither Mr. Dearth nor anyone else involved in the work in

I

question testified of the existence of any type of plan or scheme to
develop the entire area through an extension of the work being done
as was the case in New Mercur, supra.

In New Mercur the tunnel in

which the assessment work was performed was headed directly toward the
disputed claims. A general plan had been devised to develop each of

!,
!I

the claims through the tunnel and it was the intent of all parties
involved with the tunnel that the work performed therein would be
applied as assessment work on the disputed claims.

There is no

evidence in the present case of any such plan or intent.

To the con-

trary, Mr. Dearth testified on cross examination that the drilling
performed was merely a hit and miss type of activity in an effort to
locate the existence of commercially viable amounts of uranium:
Q

Is there any average uniformity in these pods of ore?

A

No, sir.

Q

How much do they vary in length, depth and tonnage?

A I can only answer your last question. They vary in
tonnage from a few hundred tons to several thousand tons.
Q
A
lon~er

They vary in length, do they not?
of course they would.
the length.

The larger the deposit the

v The length could vary from 10 to 20 feet up to 100
or 200 feet?
A

That's correct.
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Q

Perhaps more in some areas?

A

That's correct.

Q

Is there any consistent pattern from one pod to anothero

A

No, sir.

Q To find these pods, you drill from the surface, do
you not, to begin with?
A

That's correct.

(Transcript of March 23, 1978 pages 78-79.)
Certainly, an after-the-fact assertion by an interested
witness that the work in question benefitted claims thousands of
feet removed, without any evidence as to the existence of any
prior plan or intent to develop the entire area through an
ex tens ion of the work cannot be said to satisfy either the purpose
or the requirements of the law.
All of the relevant cases in this area of the law place the
burden upon the owner of the claims to clearly show that the work
in question was intended, under a general plan or scheme, as the
assessment work upon each claim and that each claim was benefitted
by the work.

In New Mercur, supra,

the court held that the owner

satisfied this burden, noting that "there appears nothing but
uncontradicted testimony.
situation in this case.

Such, however, is not the
Mr. Clyde Davis, a mining geologist

with considerable experience in uranium mining activities,
characterized the work done by defendant as ''reconnanissance
drilling" and stated that the only way such drilling on one

cla~

would benefit contiguous claims is "if they would hit mineraliSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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of March 23, 1978, page 153.)

Mr. Davis then proceeded to give

the grounds on which he made his conclusion by explaining some
of the characteristics of uranium.

Mr. Davis testified that

uranium deposits are unlike most minerals that they are "very
paddy and so isola ted"

(transcript of March 23, 1978, pages 156

and 162), with "a pocket here and a pocket here"

(transcript of

!larch 23, 1978, page 154), that any drilling on any one claim would
only be of benefit to that claim unless a pocket of ore could be
found that might be traceable to the immediately adjoining claim.
(Transcript of March 23, 1978, pages 153 and 154.)

Mr. Davis

further stated that the uranium deposits which are very difficult
to trace and find any kind of trend are even more difficult in
the Four Corners area because of the relatively small size of the
deposits there.

(Transcript of March 23, 1978 pages 151 and 164.)

Because of this difficulty in finding any continuity in uranium
deposits, Mr. Davis limited the area of benefit resulting from the
type of drilling done by defendant to a 150 foot radius.·

(Tran-

script of March 23, 1978 p. 157.)
When asked "how far would the sphere of influence and benefit
go in distance from ore mined in these particular places" to
distinyuish from drilling, Mr. Davis testified:
Well, with uranium in the Morrison formation, it has its
limitations.
From the experience and what you're
looking from these claims, you may only be saying
contiguous claims may be 1,500 feet to 2,000 feet,
may be a claim on each side of the known mined area,
because we know they are not to be that extensive.
They don't go for l/2 mile like some of the other
mineral deposits do.
They're here and they are ~n
various ['ods.
(Transcript of March 23, 1978 page 159 ·)
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Hr. Davis's testimony is very similar to that of the exper:
witnesses cited by the court in Parker vs Bell Fourche Bentonib
Products Company, supra.

In that case the court held that beca,

the mineral was "found in comparatively small beds and not in
veins in place in the country rock as is frequently the case in
deposits of gold ore," development work accomplished within

~e

limits of the group of mining claims, "by sinking test pits

~

determine the depth, character and extent" of the mineral beds
"did not tend to develop the property as a whole and could not
be applied to the claim in dispute."
Mr. Isadore Million, an independant consulting geologist,
testified concerning results of a 96 page report on uranium
deposits found in the Four Corners area he helped prepare
former employE:r,

for~

the Atomic Energy Commission, in 1955 and 1956.

The report was the result of a completely disinterested two year
study, the purpose of which was "to make & detailed examinatioo
of the district to try to find some guidelines or criteria

t~t

would help the miners and exploration companies to discover more
uranium."

(Transcript of March 24, 1978 pages 4-6.)

Mr. Millie

agreed with the testimony of Mr. Davis concerning the isolated
and paddy characteristics of uranium deposits (transcript of
March 24, 1978 page 10), and refused to completely accept the
testimony of Mr. Dearth regarding the area benefitted by the
reconaissance drilling performed by defendant.
March 24, 1978 pages 23-24.)

(Transcript of

In the following testimony Mr.
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Million, referring to defendant's Exhibits 58, indicates that the
drilling and mining work in question was of no benefit to the
disputed claims.
Q In your opinion, would the drilling that was done
here in these two drill lines shown with the green dots and
the drilling done up here to the north by the red dots
benefit surrounding claims?
A

Well, no, I would say.

Absolutely not.

Q

Why do you make that statement?

A One of the things we tried to do in our work back
in 1955 and 1956 was to find criteria that would help the
exploration companies find additional ore bodies, and as I
mentioned before, this criteria is ba~ed on color changes,
changes in mineralogy.
For instance, like purity and other
geologic features.
We never found anything that a person
can use.
That is, if you put a drill hole here and there is
certain evidence that--that is, if the rock was red, you
could say we're not close to the ore body. Then, if we put
another drill hole, say, 200 feet, and the rock was green
or gray, then we could say we're getting close or getting
warmer.
You might say in this district you cannot do it;
that is I could not do it, and the people who worked with
me could not do it.
So a drill hole has limited importance.
For instance, I notice--may I go up to the exhibit?
Q

Yes, surely.

A These drill holes, if I remember correctly, are two
to three hundred feet apart. Well, there is about four
drill holes per inch, so four drill holes per 600 feet.
So, those holes are around, say, 200 feet apart.
Q Now, let me say the ones that are in green are the
only ones that were drilled.
These others are potential?

A

No, they're not.

Q But these are potential, yes, laid out for possible
drilling, but the green ones are the only ones that are
drilled.
So in view of that, would you care to correct
your last statement?

A All right then, I'll correct my last statement.
There is no use me being up here, because these holes are
so far apart that unless more recent work has dlscovered
crlterla
that
them
toprovided
an byore
body,
these
holes
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(Witness indicating)
Q

You're pointing to both sides of the drill map?

A Yes.
The only thing that we found that would guide
you to an ore body is ore.
If you drill the hole and you
had some ore in it, then you offset it.
Q All right now, follow your same illustration up to
the area where the red drill holes are at, and the red ones
are the ones that were actually drilled.
A Well, these holes in red would only have influence
in this general area.
They would not have any influence
here or here or here.
(Witness indicating)
Q

How far would their influence extend from a drill

A

I'd use a maximum distance of 300 feet.

Q

Now, explain why you use that maximum distance.

~U

A Because the ore bodies are such a size, the maximum
ore bodies--well, I think there is one or two 50,000 tonners,
but usually in probably 80 percent of the cases, the ore
body is only ten to twenty thousand tons.
And if you use
an area of 300 feet in one direction, fifty to a hundred
feet in a short axis, and you compute that by two and a
half to three feet of thickness, you get an ore body that's
in the neighborhood of ten to fifteen thousand tons.
Do
you understand what I'm saying, Mr. Frandsen?
Q

Yes.

A

So that's why I'm using a figure of 300 feet.

Q In computing ore reserves as revealed by a favorable
drill hole, what standard do you use in determining that ar~
of influence of that good drill hole?

A

We only use 25 feet.

Q

Now, is that 25 feet radius of 25 feet diameter?

A

May I look that up?

Q

Yes.

A

25 foot radius.

That'" in here.
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A

Correct.

Q Now, when you use "we," is that the standard that
geologists generally follow?
A

All depends on the district.

Q But is that the standard that geologists have been
using in this particular district?
MR. ANDERSON:
I ' l l object to that on the grounds that
there is not a sufficient foundation laid to indicate
what's in the report.
THE COURT:

Sustained.

Q (By Mr. Frandsen)
on the district."

Further explain then, "it depends

A It depends on a district all right.
Usually, what
happens is after one gains experience in a district, you
can--you know how far to take the area of influence for each
drill hole.
If one was drilling, say, in Grants, New Mexico,
where the ore bodies are in the nature of two million tons,
their area of influence might be a hundred feet, a hundred
and fifty feet, maybe even up to two hundred feet.
Q

Explain further then why is that?

A Well, basically because the ore bodies are larger,
and you can trust your drilling much more.
If you are doing
reserves or trying to compute tonnage in an area where you
have small pods, it is very difficult, and you can run into
alot of trouble trying to extend your reserves much further
from the hole than you should.
What happens if you do this
and you write a report and you say there is X amount of tons,
and a company makes plans for this.
And they go in there
and start mining, and there aren't X number of tons.
There
is the Dickens to pay, because the company has a lot of
investment in this.
They may have borrowed money from the
bankers, but districts vary from one area to the other.
The Wyoming District is different.
At present, I am finishing
a job in phosphate in southeast Idaho.
There we use an
influence of 250 feet.
Q Then, the area of influence of a given ore hole in
this conflict area, you say, is 25-foot radius.
A That's what we use, Mr. Frandsen.
[elt would be safe.

That's what we
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Q I'm referring here to Exhibit 71.
this map-A

I spent a few minutes at it.

Q

--this morning before

A

That's correct.

taki~g

Have you

examin~

the stand?

Q Now, this has been received in evidence to identify
areas where, over the period of years that are critical ti~s
in this litigation, there has been mining activity.
The
mining is shown with the black numbers here.
Most of them
are circled: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11. And this
at the north is the north part of the confliction area.
This area circled in green is a general area where they
identified that their mine number 6 was getting ore.
And
these crosses, small crosses in purple with identifying
numbers in a circle--1, 2, 3, 4, 5, 6, 7, 8 and 9--these
purple areas are areas where there was some drilling done?
A

(Witness nodded.)

Q Now, in your ppinion, how would the mining of ore
in these particular areas benefit surrounding claims and
also the drilling there in the purple?
A

Very little.

Q

All right, will you further elaborate on that?

A I would use my 300-foot figure again, that after you
get away from the drilling area or an underground mine--and
this may be 300 feet, may be 250, may be 350--after that,
there is no criteria that you can use to continue your
mining or drilling in a certain direction.
Q In this approach then, what do you have to do to fi~
your next ore pod?
A You have to do very close space drilling, put an
enormous amount of drill holes in, and in close space drillin:
probably each drill hole should be a maximum of 200 feet
from another one.
Q With the analysis that you've made here relating to
drilling, also apply to the mining?

A

That's correct.

(Transcript of March 24, 1978, pp.

14-20).
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There is no question but what the law permits assessment
work to be performed off the claim as long as it is clearly
shown that such work was intended, under a general plan or scheme,
as the assessment work upon each claim and that the work manifestly
tended to benefit each of the claims.

In fact, in many of the

cases cited in this brief dealing with the issue of whether or
not assessment work performed off the claims satisfies the annual
assessment work requirement, the work in question was upheld.

These

cases and other cases in which the courts have held that assessment
work performed off the claims satisfies the annual assessment work
requirement, involved the validity or nonvalidity of only a few
mining claims:

in some instances 3 or 4, the most being 20 claims.

In contrast, Atlas has 114 claims that it now claims were benefitted
by drilling and mining on but a few of the claims.
claims are full size claims of 20 acres.

Most of the

One hundred fourteen

claims of 20 acres each would cover an area of land of more than
2,280 acres.

The actual area covered by the claims is approximately

two miles north and south and a mile east and west.
As heretofore indicated, the only evidence of any work performed in the area of the disputed claims during the assessment year
ending September 1, 1973 is reconnaissance drilling with the holes
being drilled anywhere from one mile to three and a half miles
fro~ the Powell Claims located in the subsequent year.

During

the assessment year ending September 1, 1974 the only evidence
in the record of work performed in the area of the Powell Claims
located the subsequent year is again reconnaissance drilling with
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hole drilled over 10,000 feet from the Powell Claims in question.
For the September l, 1975 assessment year there is evidence of
some drilling performed over two miles from the only Powell
Claim, Yellow Sands 13, located in the subsequent year as well as
evidence of mining performed in the area with the portal of the
nearest mine being over 1,500 feet from said Powell Claim with
the workings of said mine heading in the opposite direction of
It is this work that Atlas, without producing any

this claim.

evidence as to how and in what manner the work done in these years
"benefitted" each claim, now seeks to apply towards satisfaction
of the annual assessment work requirement for all 114 claims
involved.

Plaintltfs-appellants contend that this assertion by

Atlas does not satisfy either the intent or the requirements
of the law.
To use an extreme example to illustrate the principle, how
could drilling on a claim located on the northern end of the 114
claims benefit or develop a claim two miles to the south?
answer is that it does not and cannot.

The

How can such drilling

benefit or develop a claim that is one mile south thereof where
there is no continuity of ore bodies between the claims?
answer is the same.

The

If the answer were "yes", that assessment

work performed on the north claim in the group could benefit the
south claim which is over two miles away as well as each of the or
114

claims,

then where is the limit?

If there were 500

claims in the area and mining and drilling were done on a few
of the claims, would that mining and drilling benefit and develo~
each
of by the
500 Law
clJirns?
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1,000 claims or 5,000 claims where the work performed and claimed
to have satisfied the assessment work requirement is 5 miles, 10
miles, or 20 miles from the farthest claim?

Consideration should

also be given to the poddy and isolated location of the ore situated in this sizeable Four Corners area in which the Atlas Claims
and the Powell Claims are located.
To determine, in this case, whether or not the work in question
satisfies the annual assessment work requirement it is necessary,
in applying the law to the facts of the case, to consider not only
the evidence regarding the location of the work performed with
the location of the disputed claims but also to consider the
testimony of the expert witnesses regarding the characteristics
of the ore located within the claims as well as the size of the
area benefitted by drilling and mining performed in the area.
As hereinabove mentioned, three separate geologists testified as
to the characteristics of the ore found in the area where the
claims are located as well as the extent of the benefit to each
of the claims as a result of the work done.

Mr. Deartt, Vice-

President of the defendant-respondent corporation, testified that
in his opinion the assessment work performed did benefit all of the 114
claims.

Mr. Clyde Davis and Mr. Isadore Million both testified

that the ore where these claims are located is in pods and that
the:t;e are no sustained ore bodies throughout the claims in the area.
They iurther indicated that to locate these pods of ore and
Jeterminc their size and quality and whether or not it is feasible
to mine them it is necessary to drill either in horizontal long
hole
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and that the benefit of such drilling and mining is confined to
the area where the actual work takes place.

Mr. Davis testified

that the benefits may extend to an adjoining claim.

Mr. Million

testified that the benefits would not extend 300 feet beyond
where the mining or drilling was taking place.
Because the work now claimed by defendant-respondent as
satisfaction of the annual assessment work requirement was perfornE
off the disputed claims, Atlas now has the burden to clearly show
that such work benefitted each and every claim in dispute.
question should be asked, in what way does this particular
or

mini~g

benefit or develop each of the 114 claims?

no affirmative
is all in the

a~swer

to this question in the record.

~egative.

The
drilli~

There is
The answer

That is, drilling and mining does not

benefit the surrounding claims, the ore in the Four Corners area
is located in pods, the location of one pod of ore does not assist
in locating another such

pa~

that may be nearby, and the distance

from one pod to the next cannot be determined until actual
drilling is done in that pod.

Mr. Davis and Mr. Million, both

private consulting geologists, answered this question in the negative.

Mr. Dearth made a general statement in the affirmative but

gave no detail.

He did not state in what way a particular

adjoin~

claim would be benefitted or developed by the work performed.

He

did no~ state how a claim would be benefitted by the knowledge of
the existence or non-existence of ore on an adjoining claim.

He

did not state that ore on a claim adjoining a claim where drillin:
had been performed could be mined through a common tunnel or a
shaft.
lle foronly
stated
very
genercll
terms that
common
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in his opinion this entire area of 114 claims would be benefitted
by this localized drilling and mining on a few of the claims.
Also of significance in deciding the area of benefit are the
identifications and the qualifications of the expert witnesses
who testified.

Plaintiffs called two geologists who were independer

consultants and who had no

ties or responsibility to the plaintiffs

Both of these men had been in the area of the claims and were
acquainted with the ore trends and the mining that had been done.
Mr. Million, particularly, had supervised a group that had made
a detailed study and a written report for the A.E.C. on this area.
All three of the geologists that testified at trial were familiar
with this report.

Who could be more qualified to testify regarding

mining in this general area than Mr. Million?
In contrast, defendant-respondent called as its only witness
Mr. Albrrt E. Dearth.

Mr. Dearth does have a geologist background

but he is also the Vice President of Atlas Corporation, the defendant-respondent corporation, and has a great interest in the
outcome of this litigation because of his position of authority
in Atlus Corporation and the financial interest that his company
has in these proceedings.

Because of his interest in this liti-

gation, Mr. Dearth could be expected to express his views and
opinions in a light most favorable to the defendant-respondent.
As ~ereinabove mentioned, Mr. Dearth spoke in very general terms
and fuiled to pinpoint in any way how adjoining claims would be
Lcncfitled or developed from the drilling and mining performed.
\~hy dicl At li1s not ci1ll other independent geologists or even other
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geologists in their employ to testify for them?

Plaintiffs-

appellants submit that the reson is that other geologists,
particularly independant geologists, would not testify as Mr.
Dearth did and that their views and opinions would be similar to
those of Mr. Davis and Mr. Million.

The lack of independent and

unbiased testimony by other experts as to the benefit of the
assessment work on adjoining claims is an indication and is proof
in and of itself of the weakness of defendant's position on this
issue.

If this position were valid and well recognized in the

mining industry as it relates to this particular area and the way
the ore is deposited there, defendant-respondent would have had
other independent geologists testify in support of the view taken
by Mr. Dearth.
Plaintiffs do not claim that there was not a sufficient

amo~t

of assessment work performed during the critical assessment periocs.
Plaintiffs admit that there was sufficient assessment work done
and would agree that the benefits of such work would extend over
an area of up to 300 feet or to an adjoining claim, as testified
to by Mr. Million and Mr. Davis.

Plaintiffs further admit that

in one of the critical assessment years, the year ending

Septe~er

1, 1975, mining as well as drilling was done in the area of the
disputed claim, Yellow Sands 13.

The portal of this mine was

locate? approximately 1,500 feet from the nearest point of the
Yellow Sands 13 claim with the workings of the mine running in
the opposite direction.

Plaintiffs-appellants concede that
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area might benefit surrounding claims for a distance of up to
1,500 or 2,000 feet.

This would result in the invalidation of

plaintiffs' Yellow Sands 13 claim.

Plaintiffs contend, however,

that because the workings of the mine are headed in the opposite
direction of the claim that a different case is presented and
that the area of benefit would not extend the 1,500 feet to this
Yellow Sands 13 claim.

In none of the critical assessment years

was any of the drilling now sought to be credited by defendantrespondent towards satisfaction of the annual assessment work
requirement performed within 300 feet of the nearest Powell claim,
the area of benefit as testified to by Mr. Davis and Mr. Million.
The courts have placed the burden on the owner of mining
claims to clearly show that assessment work done upon one of a
number of adjoining claims and applied as assessment work for the
entire group benefits each claim by "facilitating the extraction
of minerals from each of the claims."
supra.

Chambers vs Harrington,

Plaintiffs-appellants believe that defendant-respondent

has failed to meet this burden.
Surely it has not been clearly shown, if shown at all, that
the work in question, prior to its performance, was intended as
the annual assessment work upon all the claims under a general plan
to develop the entire area through an extension of the work in
que":ition und thut such work did, in fact, facilitate the extraction
of minerals from each of the claims.

Certainly, there is more

than "unc:ontrauicteu evidence" as was the case in New Mercur, supra.
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If defendant is permitted to prevail on this issue, both the
purpose of the law (i.e. to encourage the development of our
nation's natural resources} as well as the demands of the law
(i.e. an intent, under a general plan, to develop the entire

ar~

through an extension of the work, resulting in actual development
of or benefit to each claim} will be frustrated.
SUMMARY
Three major issues are presented by plaintiffs-appellants
in this Brief.

The resolution of two of these issues will involve

simply an application of the evidence in the record to the
applicable principles of Utah law.

The third issue will require

the Court to examine both the evidence and the law and to make
a specific ruling

on the question of how far the benefit of

drilling and mining performed off a particular mining claim and
sought to be credited towards the annual assessment work requir5r
for a group of claims extends in this particular case.

The rulinc

will be even more specific because of the particular nature of
the ore deposites in the Four Corners region.
The location on the ground of the Gramlich claims, which
are part of the Atlas Claims, should certainly be made to confom
with the

de~criptions

of these claims in the original Notices

of Lqcation and the amended Notices of Location and defendantrespondent should not be allowed to "float" or "walk" these
claims approximately 17 degrees to the east of where they were
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originally located in order to take advantage of the ore channelling
in the area.
The Hihope claims, which are also part of the Atlas Claims,
should be declared invalid by the court because of the existence
of prior valid claims in the area at the time the Hihope claims
were located and the Powell Claims, Coincide 1-8, Yellow Sands
6-13, Alpha P.Q.R.&U., Bride 3, Bridge Fraction and portions of
Premium 1 and 2, subsequently located in the same area should be
declared valid.
As heretofore mentioned, the major issue presented by this
case which the Court is asked to resolve is the question of whether
or not work performed on a few of a total of 114 claims and sought
to be credited towards satisfaction of the annual assessment work
requirement for all of said claims satisfies the intent and the
requirements of the law.

Evidence has been presented as to the

location of the work in relation to the Powell Claims.

Further

testimony of expert witness has been presented as to the extent
of the area benefitted by the character of the work performed in
this case.

Case law of both Utah and neighboring states has been

set forth in an effort to clarify the courts' position on this
Important issue.
Plaintiffs-appellants believe that both the evidence and the
law .are in their favor on all three of these issues and would now
ask the Court to so hold.
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DATED this

7 ~-

day of August, 1979.
Respectfully submitted,

BY

~V{.~

DUANE A. FRANDSEN
Frandsen, Keller & Jensen
Attorneys for Appellant
Professional Building
90 West 1st North
Price, Utah 84501
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